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Before: KLEINFELD, PAEZ, and BERZON, Circuit Judges.  

Mohammed Abdela Omer, a native and citizen of Ethiopia, petitions for

review of the Board of Immigration Appeals’ order summarily affirming the order

of an immigration judge (“IJ”) denying his motion to reopen removal proceedings. 
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To the extent we have jurisdiction, it is conferred by 8 U.S.C. § 1252.  We review

for abuse of discretion, see Movsisian v. Ashcroft, 395 F.3d 1095, 1098 (9th Cir.

2005), and we deny in part and dismiss in part the petition for review.

The agency acted within its discretion in denying Omer’s motion to reopen

because the documents Omer submitted with his motion did not qualify as

previously undiscoverable evidence.  See 8 C.F.R. § 1003.2(c)(1) (“[a] motion to

reopen proceedings shall not be granted unless it appears to the Board that

evidence sought to be offered is material and was not available and could not have

been discovered or presented at the former hearing.”).

We lack jurisdiction to consider Omer's contention that his “mental

impairment” precluded him from discovering and presenting the evidence at his

hearing before the IJ, because Omer did not raise this argument before the IJ and

thereby failed to exhaust his administrative remedies.  See Barron v. Ashcroft, 358

F.3d 674, 676-78 (9th Cir. 2004) (explaining that exhaustion is jurisdictional). 

We also lack jurisdiction to review Omer’s challenge to the IJ’s January 8,

2004 order denying his applications for asylum, withholding of removal, and relief

under the Convention Against Torture, because Omer did not file a timely petition 
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for review of that decision.  See 8 U.S.C. § 1252 (b)(1); Singh v. INS, 315 F.3d

1186, 1188 (9th Cir. 2003).

PETITION FOR REVIEW DENIED in part, DISMISSED in part.


